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Gas) operated the service station facility at the above-referenced address dating 
back to at least 1992. 

 
b. United was also the owner and Rapid Gas was the operator of the UST system, 

including four USTs (1-20,000 gallon; 1-10,000 gallon; 2-5,000 gallon capacity) and 
associated product delivery components, which were identified as a source of 
hydrocarbon contamination.  The leaky tank system was removed in 2002 and 
replaced and/or upgraded in conjunction with improvements and ongoing retail 
fueling operations. 

  
c. United sold the property and all improvements, including the underground storage 

tank (UST) system and product delivery components, to CF United PropCo LLC (CF 
PropCo) in July 2014. CF PropCo is understood to be the current landowner and fee 
titleholder, as well as the registered tank operator associated with retail fueling 
activities currently being conducted at the 6020 Arlington Avenue property.  

 
2. 6050 Arlington Avenue Property: 

a. County records indicate that the 6050 Arlington Avenue property, referenced 
currently by a 6160 Arlington Avenue street address, was formerly occupied by a 
retail gasoline service station that was owned and operated by E-Z Serve of 
California, Inc. (E-Z Serve) until around 1986. Records further indicate that tThe 
service station (APN 191-190-005) and adjacent parcels (APN 191-190-002 and 191-
190-003) located in Riverside, California, were subsequently redeveloped into a 
commercial shopping center, which still occupies the former footprint of the E-Z Serve 
facility and adjacent parcels along Arlington Avenue, immediately west of Adams 
Avenue. 

 
b. E-Z Serve ceased retail-fueling operations at its service stations throughout California 

in approximately 1985 or 1986.  On April 22, 1997, Restructure, Inc. purchased all 
shares of capital stock in E-Z Serve Petroleum Marketing Company, inclusive of the 
company itself and all subsidiaries.  As a result of this transaction, E-Z Serve 
Petroleum Marketing of California, Inc. became the wholly-owned subsidiary of 
Restructure, Inc.  Restructure, Inc. subsequently renamed E-Z Serve Petroleum 
Marketing Company of California, Inc. to Restructure Petroleum Marketing Services 
of California, Inc. (RPMS). According to RPMS representatives, RPMS has no assets 
or net worth, other than the bank account it maintains for purposes of collecting (and 
dispersing) reimbursement monies paid to the claimant by the State’s Underground 
Storage Tank Cleanup Fund (USTCF) for corrective action activities conducted at 
contaminated properties formerly operated by E-Z Serve throughout California. 

  
c. In 2001, the J and R Wong Family Limited Partnership – II, LP (J and R Wong) 

purchased the commercial shopping center property, inclusive of the former E-Z 
Serve parcel and other adjacent parcels collectively identified by a 6160 Arlington 
Avenue address.  A Phase I Site Assessment performed in conjunction with due 
diligence prior to the property transfer failed to identify the property’s former 
operational history as a gas station. However, several other properties in the vicinity 
with recognized contaminant plumes were identified as representing a potential 
source of pollution or contamination that could impact the property. The closest of 
these sites to be identified was the operating United and/or Rapid Gas service station 
situated immediately across the street to the east, at 6020 Arlington Avenue. Since 
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the property itself was not identified as a current or historic source of contamination, 
the report concluded that the presence of contamination beneath the property could 
be attributed to contaminant transport from these other documented releases via 
groundwater flow/migration. Only through subsequent investigations completed by 
United and/or Rapid Gas was the legacy of the 6050 Arlington Avenue property’s 
operational history revealed/discovered. 

 
d. J and R Wong Family Limited Partnership – II, LP sold the 6160 Arlington Avenue 

shopping center property, inclusive of the parcel once occupied by the E-Z Serve 
station, to a limited liability corporation identified as 6160 Arlington Ave., LLC, on 
November 17, 2011. The property was purchased by 6160 Arlington Ave., LLCthis 
investment group with full knowledge and understanding of its impaired condition, as 
well as the ongoing investigations and testing being conducted in conjunction with 
efforts to mitigate the former E-Z Serve release. The 6160 Arlington Ave., LLC 
investment group retained ownership of the shopping center property until April 2013.  

 
e. On April 29, 2013, 6160 Arlington Ave., LLC sold the shopping center property, 

inclusive of the former E-Z Serve station footprint, via internet auction.  According to 
6160 Arlington Ave, LLCthe seller, the property was offered in “as-is” condition and 
proper disclosure of the property’s impaired environmental condition was conveyed to 
prospective purchasers. The property was purchased by My Montecito Inc., SH (My 
Montecito) and . My Montecito Inc., SH currently holds the title for the property.  

 
IDENTIFICATION OF RESPONSIBLE PARTIESDISCHARGERS 

 
3. For purposes of this Order, and pursuant to Water Code section 13304 applicable State 

laws and regulations1, RPMS; United; Rapid Gas; J and R Wong Family Limited Partnership 
– II, LP; 6160 Arlington Ave., LLC; My Montecito Inc., SH and CF PropCo, have been 
identified as the Responsible PartiesDischargers. 

3.  
a. Water Code section 13304, subd. (a), provides, in part, that: 

   
 “A person who has discharged or discharges waste into the waters of the state in 
violation of any waste discharge requirements or other order or prohibition issued by 
a regional board or the state board, or who has caused or permitted, causes or 
permits, or threatens to cause or permit any waste to be discharged or deposited 
where it is, or probably will be, discharged into the waters of the state and creates, or 
threatens to create, a condition of pollution or nuisance, shall upon order of the 
regional board, clean up the waste or abate the effects of the waste, or, in the case of 
threatened pollution or nuisance, take other necessary remedial action, including, but 
not limited to, overseeing cleanup and abatement efforts.”   

b.  
a.c. United, Rapid Gas and RPMS are being named as Responsible Parties because, as 

provided by additional findings herein, they or their predecessors owned and 

                                                           
1
 Water Code section 13304 and California Code of Regulations, title 23, section 2720, define who can be named a responsible 

party and held liable for cleanup of waste and contamination resulting from leaks from an underground storage tank, 
respectively. 
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operated leaky UST systems that have been identified as the source of the 
hydrocarbon pollutants beneath the 6020 and 616050 Arlington Avenue properties, 
as well as the surrounding and downgradient Site vicinity.  

  
b. J and R Wong Family Limited Partnership – II, LP and 6160 Arlington Ave., LLC are 

identified as Responsible Parties because they owned the property from which the E-
Z Serve release originated for more than a brief period of time, during which on-site 
business activities may or may not have contributed to, or exacerbated contamination 
stemming from the former E-Z Serve retail fueling operations. Even if conditions were 
not exacerbated, their ownership of the 6160 Arlington Avenue shopping center 
occupied by the former E-Z Serve station, subjects them to liability under Water Code 
section 13304, Health and Safety Code section 25296.10 and California Code of 
Regulations, Title 23 (UST Regulations), section 2720.  

 
d. My Montecito Inc., SH, is named a Responsible PartyDischarger because as the 

current land owner, it possesses legal control of the commercial shopping center6160 
Arlington Ave, which now encompassesinclusive of the 6050 Arlington Avenue parcel 
formerly occupied by the E-Z Serve station.  Pollutants remain on the property, which 
constitute a continuing and/or threatened discharge of waste; thus, subjecting My 
Montecito to, and is thus subject to liability under Water Code section 13304, Health 
and Safety Code section 25296.10 and California Code of Regulations, Title 23(UST 
Regulations), section 2720.  Furthermore, My Montecito Inc., SH’s unwillingness to 
cooperate by providing reasonable access since acquiring the property more than 
two2 years ago has not only prevented the other identified Responsible Partiesparties 
from conducting further subsurface assessment, environmental testing and 
groundwater plume monitoring, but has delayed implementation of the corrective 
action activities needed to remediate source areas beneath the former E-Z Serve 
property.  

c.e.  
 

 CF PropCo is being named a Responsible PartyDischarger because the corporation 
has owned the 6020 Arlington Avenue property for more than a brief period of time, 
during which on-site business activities associated with ongoing retail fueling 
activities may or may not have contributed to, or exacerbated contamination 
associated with United and/or Rapid Gas’ former fueling operations. Even if 
conditions have not been exacerbated, CF PropCo is the current fee title holder with 
legal control of the 6020 Arlington Avenue parcel, and is thus subject to liability under 
Water Code section 13304 for the continuing and/or threatened discharge of 
pollutants., Health and Safety Code section 25296.10 and California Code of 
Regulations, Title 23 (UST Regulations), section 2720. 

  
d.f. The J and R Wong Family Limited Partnership – II, LP and 6160 Arlington Ave., LLC, 

are not being named as Dischargers because they are not current owners of any of 
the subject properties, they cooperated with investigation and cleanup work 
conducted by others during their period of ownership, and there is currently no 
evidence to suggest that any of the petroleum hydrocarbons or volatile organic 
compound (VOC) pollutants present beneath, adjacent or in the downgradient Site 
vicinity are the result of releases or discharges stemming from business activities 
conducted on the shopping center property during the time when it was controlled by 
the J and R Wong Family Limited Partnership – II, LP or 6160 Arlington Ave., LLC 
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entities. 
 

e.g. As provided herein, Bbased on Site investigations and test results included in the 
Regional Board’s case files, the Regional Board staff has determined that the 
subsurface contamination identified at the Site originated from historical leaks of 
petroleum hydrocarbon-related chemicals that occurred as a result of operations 
formerly conducted at both the United and/or Rapid Gas and E-Z Serve gasoline 
stations described herein. 

 
f. Currently, there is no evidence to suggest that any of the petroleum hydrocarbons or 

volatile organic compound (VOC) pollutants present beneath, adjacent or in the 
downgradient Site vicinity are the result of releases or discharges stemming from 
business activities conducted on the shopping center property after 2001, when it 
was controlled by the J and R Wong Family Limited Partnership – II, LP or 6160 
Arlington Ave., LLC entities, respectively. Similarly, there is no evidence to suggest 
that any of the petroleum hydrocarbons or volatile organic compound (VOC) 
pollutants present beneath, adjacent or in the downgradient Site vicinity are the 
result of releases or discharges stemming from business activities conducted since 
CF PropCo acquired the 6020 Arlington Avenue parcel from United and/or Rapid 
Gas. 

  
g.a. My Montecito Inc., SH’s unwillingness to cooperate by providing reasonable access 

since acquiring the property more than 2 years ago has not only prevented the other 
identified Responsible Parties from conducting further subsurface assessment, 
environmental testing and groundwater plume monitoring, but has delayed 
implementation of the corrective action activities needed to remediate source areas 
beneath the former E-Z Serve property.  

 
h. As a result of this inaction by the Responsible PartiesDischargers, Site contamination 

attributed to the E-Z Serve station has gone unmitigated, and the associated 
groundwater impacts have likely spread and/or migrated further off-Site, exacerbating 
site conditions. 

 
h. This Cleanup and Abatement Order is being issued to all of the Responsible 

PartiesDischargers to make them jointly and severally liable for the investigation and 
cleanup activities associated with the commingled releases stemming from the Site. 
  

i. United, Rapid Gas, and CF PropCo argue against joint and several liability and 
contend that responsibility for remediating the Site should be apportioned between 
the parties in relation to the discharges from each parcel.  As explained below, the 
discharges from each property are sufficiently commingled to justify imposing joint 
and several liability for investigating and remediating the Site.  Further, a 
comprehensive remedial response is necessary to mitigate the full extent of the 
contamination and provides the best path for completing remediation of the Site. 

 
SITE BACKGROUND 

 
4. Unauthorized Discharge of Waste - 6020 Arlington Avenue, Riverside, CA 

(United and/or Rapid Gas property): 
a. In 1992, one 550-gallon steel waste oil UST was removed from the United and/or 
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Rapid Gas facility and was not replaced. A total of three soil samples were collected 
from the tank pit to characterize subsurface conditions. The samples contained total 
recoverable petroleum hydrocarbons (TRPH) at concentrations ranging from 23 
milligrams per kilograms (mg/kg) to 950 mg/kg, but benzene, toluene, ethyl benzene 
and xylenes (BTEX) and halogenated organics were not reported above detection 
levels. 

 
b. Preliminary subsurface investigations were completed to characterize the extent of 

hydrocarbons beneath the facility in October 1998. Soil borings and groundwater 
monitoring wells completed in all three corners of the property exhibited hydrocarbon 
impacts. The most significant soil impacts were encountered in MW-1, installed 
northwest of operating USTs, where TPH-G and BTEX were detected at 10,300 
mg/kg, and 42 mg/kg, 269 mg/kg, 155 mg/kg and 1,050 mg/kg, respectively. MtBE 
was also reported as high as 9.5 mg/kg at this location. Groundwater samples from 
the three monitoring wells were heavily-impacted with TPH-G concentrations ranging 
from 73,800 micrograms per liter [μg/L] to 103,000 μg/L and BTEX as high as 22,500 
μg/L, 26,700 μg/L, 2,330 μg/L and 14,300 μg/L, respectively, but also contained 
moderate concentrations of MtBE, (613 μg/L) and other petroleum-related 
compounds. Based on the data generated from these perimeter points, the 
hydrocarbon impacts were widespread and extended beyond property boundaries. 

   
c. Between December 1999 and July 2000, additional phases of assessment were 

completed to characterize the extent of groundwater impacts north, west, east and 
southeast of the 6020 Arlington Avenue service station property. Elevated TPH-G 
and BTEX, and to a lesser degree MtBE and tertiary butyl alcohol (TBA), were 
observed in groundwater samples collected from wells east of the service station 
(MW-6/8), as high as 19,300 μg/L, 4,620 μg/L, 146 μg/L and 189 μg/L, respectively. 
Significant groundwater impacts were also observed in MW-7, installed on the 
shopping center west of the United and/or Rapid Gas station, where TPH-G and 
BTEX were reported at 33,000 μg/L, 1,850 μg/L, 7,630 μg/L and 1,430 μg/L and 
6,600 μg/L, respectively. Based on these results, additional characterization was 
needed to delineate dissolved-phase hydrocarbon contamination extending to the 
west, east and southeast. The presence of hydrocarbon impacts in shallow vadose 
zone soil collected from MW-7 at 5 feet and 10 feet bgs (above the water table), in 
tandem with the elevated dissolved-phase impacts observed in the corresponding 
well, also provided evidence to suggest a potential source originating from the 
shopping center property that would later be attributed to the E-Z Serve station that 
operated there more than a decade earlier. 

 
d. Additional soil testing was conducted in November and December 2002, when the 

USTs and product delivery piping were removed and replaced in conjunction with 
station upgrades. Soil samples from the northern UST excavation, as well as those 
collected beneath both dispensers, revealed elevated concentrations of gasoline-
related hydrocarbons and fuel oxygenates, including total petroleum hydrocarbons as 
gasoline (TPH-G), BTEX, methyl tert butyl ether (MtBE) and lead, while samples 
collected in the southern tank cavity contained only low or non-detect TPH-G and 
BTEX, but exhibited elevated levels of MtBE. The widespread distribution of 
hydrocarbon impacts, and presence of significant lead and MtBE impacts observed in 
soil, suggested an operational history that likely included at least two separate 
unauthorized releases. Impacted soil was removed to the degree practical, but 
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contaminant concentrations were observed to be increasing with depth and 
inaccessible due to site constraints imposed by the adjacent sidewalks, streets and 
right-of-ways. Approximately 1,100 tons of hydrocarbon-impacted soil were removed 
and transported off-site for disposal. 

 
e. From December 2001 through September 2006, fourteen additional groundwater 

wells were completed to further characterize the distribution of petroleum 
hydrocarbon north and east of the 6020 Arlington Avenue property and in the 
residential areas located to the southeast along San Vicente and Brunswick Avenue, 
as well as northwest and southwest of the property in Arlington Avenue and Adams 
Street, respectively. Peripheral monitoring points MW-11, MW-12, MW-13 and MW-
18, situated 550 feet east, 600 feet southeast, 175 feet northwest, and 425 feet 
southeast of the service station, respectively, were non-detect for petroleum 
hydrocarbon constituents. However, groundwater samples collected from MW-14, 
located 175 feet west of the facility, were heavily-impacted with TPH-G and BTEX 
concentrations reported at 120,000 μg/L and 1,900 μg/L, 38,000 μg/L, 3,300 μg/L, 
and 17,600 μg/L, respectively. Wells MW-15 and MW-16, installed 125 feet and 255 
feet south of the service station, also exhibited elevated TPH-G and BTEX as high as 
160,000 μg/L and 33,000 μg/L, 5,700 μg/L, 3,400 μg/L and 16,600 μg/L, respectively. 
Well MW-17, installed south of the United and/or Rapid Gas facility in the residential 
neighborhood along San Vicente Avenue, exhibited TPH-G and BTEX impacts, but 
also contained MtBE (1,400 μg/L). Based on these findings, dissolved-phase 
hydrocarbons and fuel oxygenates had migrated a significant distance downgradient 
of the 6020 Arlington Avenue service station property, extending beneath the 
adjacent Lube & Tune facility and residential properties situated along San Vicente. 
Groundwater impacts were not defined south, southeast and west of the United 
and/or Rapid Gas facility.   

 
f. Subsequent sampling of monitoring wells MW-14 through MW-16 indicated that the 

chemical properties and make-up of hydrocarbon constituents in groundwater were 
generally characterized by very high BTEX concentrations and much lower or non-
detect levels of fuel oxygenates, such as MtBE and tertiary butyl alcohol (TBA). 
Accompanied by a predominantly south or southeasterly groundwater flow and 
gradient, the data provided further evidence of a contributing source stemming from 
the shopping center property located west of the service station. Hydrocarbon 
impacts reported in upgradient well MW-5 also pointed to a third potential source 
originating from the former Shell station that once operated north of Arlington 
Avenue. However, test data collected since that time generally revealed limited 
residual hydrocarbon impacts to soil and groundwater beneath the former Shell 
station, which suggested that the former Shell operations were not a significant 
contributor to the widespread contamination in the surrounding area.2 

 
g. In July 2009, liquid-phase hydrocarbons (LPH) or gasoline free product was 

observed for the first time in wells MW-15 through MW-17, situated south of the 
service station in Adams Avenue, at thicknesses ranging from 0.30 feet to 0.70 feet. 
Subsequent groundwater monitoring indicated that the presence of widespread LPH 
appeared to be attributed to an overall decline in groundwater elevations (nearly 10 

                                                           
2
 Based on information currently available, the release(s) from the former Shell station have not commingled with the plume 

subject to this Cleanup and Abatement Order. 
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feet to date), which was allowing product trapped in subsurface strata below the 
water table to drain from soil pore space and collect in monitoring wells. As a result 
of these water level changes, free product was reported in an increasingly larger 
number of the on-site and off-site wells installed during earlier phases of site 
characterization. 

 
h. In February 2010, forensic analysis was completed on free product samples collected 

from monitoring wells MW-2, MW-7 and MW-16, located on both service station 
properties, and along Adams Avenue, respectively, to determine whether there was 
any distinguishable difference in the free product being observed east and west of 
Adams Avenue, and thereby differentiate what originated from each of the two 
adjacent sites. The forensic study confirmed that the gasoline free product was 
attributed to at least two distinct releases. While all three of the product samples were 
characterized as weathered/degraded gasoline with lead additives, the product 
collected from MW-2 could be distinguished from the LPH observed in MW-7 based 
on the relative amount and combination of alkyl lead compounds and other key 
markers in the chemical make-up of gasoline-range organics and the product sample 
collected from MW-16 appeared to most closely resemble the composition and 
formulation exhibited by free product from MW-7. As a result, free product observed 
in MW-7 and MW-16 appeared to be primarily attributed to the former E-Z Serve 
station located west of Adams Avenue. Based on these findings, Regional Board staff 
instructed United to initiate free product recovery from on-site and off-site wells east 
of Adams Avenue, including MW-2, MW-6, MW-17, MW-19 and MW-20. 

 
i. From June 2005 through September 2011, soil vapor extraction was conducted to 

remediate source area soils beneath the 6020 Arlington Avenue service station 
property and downgradient Lube & Tune facility located at 6000 Arlington Avenue. 
Between April 2006 and December 2009, air-sparging was also performed to 
volatilize dissolved-phase hydrocarbons into the vapor phase, where they could be 
recovered and destroyed by the operating vapor extraction system. Air-sparging was 
later terminated in December 2009, when the presence of LPH or gasoline free 
product raised a safety concern about conducting the activities in close proximity to 
residences. Soil vapor extraction continued through September 2011, in order to 
provide ongoing source removal and vapor abatement proximate to the residences, 
but these efforts were also terminated when they were determined to be under-scaled 
in comparison to the magnitude and widespread distribution of hydrocarbon 
contamination exposed by the receding water table. Approximately 44,135 pounds of 
hydrocarbons were reportedly removed as a result of this corrective action effort. 

 
j. The majority of site assessment and remediation activities described above were 

funded with reimbursement monies provided by the State’s Underground Storage 
Tank Cleanup Fund (USTCF) under Claim No. 13675, up to the total eligible limit of 
$1.5 million dollars allowed by law. Subsequent phases of site investigation and 
interim corrective action conducted jointly by Rapid Gas and RPMS, between 2011 
and April 2015 (discussed later in this Order), were also funded with state 
reimbursement monies, to the sum of an additional $1.5 million dollars ($3 million 
total), under the USTCF Commingled Plume Account. 

 
5. Unauthorized Discharge of Waste - 616050 Arlington Avenue (Former E-Z Serve 

site): 
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a. As indicated, E-Z Serve’s fueling operations and release history were revealed when 
MW-7 was installed on the shopping center property located across Adams Avenue, 
to characterize groundwater impacts west of 6020 Arlington Avenue service station. 
Soil data collected during the investigation revealed elevated TPH-G and BTEX in 
the vadose zone above the water table and very high dissolved-phase hydrocarbon 
impacts to underlying groundwater, which suggested the presence of a source 
stemming from the property itself rather than being the result of contaminant 
transport via groundwater from the gas station facility across the street. 

 
b. According to records obtained from County fire and health departments, the eastern-

most portion of the present-day shopping center was formerly occupied by a service 
station that operated at the historic street address of 6050 Arlington Avenue. The 
registered owner of the USTs was E-Z Serve of California, Inc. The USTs were 
removed in October 1986 and soil samples collected from the fuel tank excavation 
showed moderate TPH-G and BTEX impacts. Based on the prevailing cleanup 
standards at the time, no further assessment or corrective action was requested by 
oversight personnel and the property was redeveloped into the commercial shopping 
center and it continues to operate as a shopping center. 

 
c. On March 25, 2004, Regional Board staff sent correspondence to RPMS to inform it 

of the soil and groundwater data generated by United and/or rapid Gas’s off-site 
investigation on the shopping center property. RPMS was identified as the 
Responsible Party for the hydrocarbon contamination beneath the parcel and was 
instructed to initiate corrective action pursuant to California Code of Regulations, 
Title 23. Staff correspondence requested that a site assessment work plan and time 
schedule for completion of the requested activities be submitted no later than April 
30, 2004. Regional Board staff received no response from RPMS representatives. 

 
d. Additional Regional Board letters were sent to RPMS on July 28, 2004 and August 

3, 2005, to reiterate previous requests that RPMS initiate corrective action in 
accordance with California Code of Regulations, Title 23, and complete the 
subsurface assessment necessary to investigate petroleum hydrocarbon 
contamination beneath the shopping center property. Again, Regional Board staff 
received no response from RPMS representatives. 

 
e. On January 12, 2006, Regional Board staff telephoned RPMS representatives and 

left a detailed message regarding the previous requests issued by staff. Board staff 
requested that RPMS contact Regional Board staff to discuss these outstanding 
regulatory requirements and compliance deadlines. On January 13, 2006, the 
President of RPMS, Mr. Jack Ceccarelli, contacted Board staff to discuss site 
matters. While aware of staff’s requests, he stated that the 6050 Arlington Avenue 
property was not included in the portfolio of California service station properties for 
which his corporation accepted environmental liability and responsibility. 
Furthermore, he claimed that RPMS had no assets or financial resources to allocate 
to corrective action efforts at the property.  As a result, RPMS would rely upon state 
funding to cover the cleanup costs and would need to confirm claim eligibility under 
the State’s USTCF before proceeding with any of the requested testing. 

 
f. On February 28, 2006 and March 23, 2006, Regional Board staff telephoned Mr. 

Ceccarelli, and left additional messages indicating that RPMS was being asked to 



CAO No. R8-20165-00348                                                           June 10, 2016December 11, 2015 
RPMS, et al.                                                                                
 

Page 10 of 21 
 

proceed with the necessary subsurface investigations without further delay. Staff 
insisted that the assessment work be completed concurrent with RPMS’s pursuit of a 
USTCF claim, as eligibility was not guaranteed and the testing would be necessary 
regardless. Additionally, since RPMS’s failure to comply with staff requests 
constituted non-compliance, its failure to act could ultimately jeopardize its eligibility 
determination. Regional Board staff requested that RPMS representatives contact 
Regional Board staff to discuss the matter further, but received no response from 
RPMS. 

 
g. On March 28, 2006, Regional Board staff issued a notice of violation to RPMS for its 

failure to submit a work plan as requested by Regional Board correspondence dated 
March 2004, July 2004 and August 2005, and established a revised compliance 
deadline of April 28, 2006, for submission of the required site investigation work 
plan. The correspondence also reiterated previous communications that RPMS’s 
failure to comply with Regional Board requests could jeopardize USTCF eligibility. 

 
h. On January 2, 2009, Regional Board staff received a work plan for the subsurface 

investigation that had originally been requested nearly five years earlier. The scope 
was conditionally approved on February 18, 2009, which established a compliance 
deadline for submission of the investigation results by no later than the end of the 2nd 
Quarter 2009.  Subsequent extensions granted by Regional Board staff in order to 
provide additional time needed to secure access agreements, obtain permits, and 
compile the test data, resulted in a revised compliance deadline of August 31, 2009.    

 
i. Preliminary site investigations were initiated to investigate leaks and/or spills 

associated with the former E-Z Serve station in July 2009. Between February 2010 
and January 2011, additional phases of assessments were completed to further 
characterize hydrocarbon impacts in source areas corresponding to E-Z Serve’s 
tank system (e.g. USTs and dispenser islands) and delineate the extent of 
groundwater impacts downgradient of the property.  

 
Soil and groundwater results from source area monitoring wells EZ-1 through EZ-3 
revealed widespread contamination beneath the property. Elevated TPH-G and 
BTEX concentrations were reported in soil samples collected at all three locations, at 
concentrations as high as 5,640 mg/kg, and 27 mg/kg, 251 mg/kg, 107 mg/kg and 
734 mg/kg, respectively. Groundwater data from EZ-1 and EZ-2, installed proximate 
to the former tank cavity and northern dispenser island respectively, also revealed 
very high-dissolved-phase TPH-G and BTEX, at maximum concentrations of 
190,000 μg/L and 32,000 μg/L, 31,500 μg/L, 3,360 μg/L and 17,000 μg/L, 
respectively. Groundwater was not collected from EZ-3, due the presence of free 
product, which was measured at a thickness of approximately 2 feet.  
 
Water quality data from wells installed in the surrounding area indicated that the 
groundwater impacts extended beneath the public right-of-ways located south and 
southeast of the former E-Z Serve property. Gasoline free product was encountered 
in well EZ-4, located south of the property in Colorado Avenue. While LPH/free 
product was not initially observed in EZ-5 or EZ-6, situated southeast of the E-Z 
Serve station, groundwater samples collected from these wells were heavily-
impacted with TPH-G and BTEX, at concentrations as high as of 145,000 μg/L, and 
18,600 μg/L, 18,100 μg/L, 5,310 μg/L and 30,000 μg/L, respectively. TBA was also 
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detected in EZ-5 at 1,090 μg/L. Since the TBA reported in EZ-5 was most likely 
attributed to more modern-day fueling operations, the data suggested that 
groundwater impacts stemming from the E-Z Serve release had migrated off-site 
and commingled with contamination emanating from the United and/or Rapid Gas 
station. Groundwater data collected from downgradient wells EZ-7, EZ-8 and EZ-9 
also indicated that hydrocarbon-impacted groundwater had migrated beneath an 
elementary school property and private residences located south of Colorado 
Avenue, and extended more than 600 feet south and southeast along Adams 
Avenue.  
 

j. As discussed, shortly after the investigations above commenced, free product began 
to be reported in an increasingly larger number of the groundwater wells along 
Adams and Colorado Avenue. Based on quarterly monitoring data and preliminary 
forensic analysis of product samples collected from both service station properties, 
and the adjoining street, Regional Board staff instructed RPMS to initiate interim free 
product recovery from wells situated along the west side of Adams Avenue and 
source area wells on the 6160 Arlington Avenue shopping center property (former E-
Z Serve station footprint). 

 
k. Site characterization conducted to investigate the E-Z Serve release and described 

above, was funded, largely if not entirely, with state reimbursement monies awarded 
by the USTCF’s Commingled Plume Account claim CP0050. 

 
6. Commingled Plume Determination (6020/616050 Arlington Avenue):  

a. In June 2011, the contaminant plumes stemming from the 6020 and 610650 Arlington 
Avenue parcels were determined eligible for reimbursement of cleanup costs under 
the State USTCF’s Commingled Plume Account. This allowed for an additional $1.5 
million dollars, above and beyond the State funds already paid for United and/or 
Rapid Gas’s cleanup efforts, to be allocated jointly for the cooperative cleanup of 
both releases. Site investigation and corrective action conducted jointly through 2014 
were thus funded with State monies, up to the total allowable sum of $3 million 
dollars (combined). 

 
b. Between September 2011 and January 2014, additional investigations were 

conducted to characterize hydrocarbon impacts proximate to E-Z Serve source areas 
and delineate the downgradient extent of dissolved-phase and LPH contamination 
along Adams Avenue and east of Adams Avenue adjacent to residences fronting 
Arlington Avenue, San Vicente Avenue and Brunswick Avenue. Wells EZ-12 through 
EZ-14 contained TPH-G and BTEX at maximum concentrations of 299,000 μg/L and 
23,000 μg/L, 31,000 μg/L, 4,900 μg/L and 28,000 μg/L, respectively. Groundwater 
samples from EZ-15 through EZ-17 also showed elevated concentrations of TPH-G 
and BTEX, as well as TBA up to 970 μg/L. Subsequent monitoring has revealed 
persistent free product at all six locations. Well MW-21, installed 325 feet to the 
southeast in San Vicente Avenue, contained moderate levels of TPH-G, BTEX, MtBE 
and TBA, while MW-22, installed farther southeast along Brunswick Avenue, 
contained lower-level TPH-G and trace levels of ethyl benzene and xylenes, but was 
non-detect for MtBE and TBA.  Trace benzene (1.0 μg/L) and naphthalene (3.5 μg/L) 
were reported in MW-23, but TPH-G and fuel oxygenates MtBE and TBA were not 
detected. Based on these investigations, dissolved-phase impacts appeared to 
attenuate to lower levels at a distance approximately 600 feet southeast of source 
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areas, but the full extent of groundwater contamination in the westerly direction was 
still unknown. This data gap persists to present-day. 

  
c. Interim corrective action was initiated to recover free-phase gasoline product from 

Site monitoring wells located on and downgradient of both the service station 
properties in March 2010. LPH recovery has been completed on a routine basis, 
using a combination of removal methods including manual bailing (through June 
2012), vacuum-truck liquid extraction (July 2012 to July 2014), and most recently by 
passive and/or automated collection skimmers (November 2014 to at least January 
2015). During the Fourth Quarter of 2014, product was removed from Site wells 
located on the United and/or Rapid Gas and Lube & Tune properties, as well as 
select downgradient wells situated along Adams and San Vicente Avenues, via 
product skimmers that were generally emptied on a weekly basis. LPH recovery is 
not being conducted on the shopping center property (inclusive of E-Z Serve station 
footprint), due to the landowner’s refusal to grant access. 

 
d. Between August 2010 and September 2011, mobile high-vacuum dual-phase 

extraction (HVDPE) was performed to mitigate hydrocarbon-impacted soil and 
groundwater beneath the former E-Z Serve station footprint. This extraction effort 
reportedly removed an estimated 97,774 pounds (or 15,579 gallons) of hydrocarbon 
mass from subsurface soils and recovered approximately 287,990 gallons of 
contaminated groundwater for treatment and discharge to the sanitary sewer. 
Despite the extraordinary volume of hydrocarbon mass removed during the 12-month 
period, remediation system data collected at the conclusion of the extraction activities 
indicated that soil vapor and groundwater beneath the property remained heavily-
impacted. This corrective action was terminated so that the temporary system could 
be removed to provide clearance for dedicated remediation equipment and piping 
components needed to expand the remedial response site-wide. However, the 
upgraded remediation infrastructure was never installed, due to the property owner’s 
refusal to grant reasonable access since acquiring the property in April 2013. 

 
e. In May 2013, interim HVDPE was initiated to mitigate hydrocarbon-impacted soil and 

groundwater beneath the United and/or Rapid Gas facility and immediately 
downgradient of the Lube & Tune facility. Extraction was focused on a subset of the 
most impacted Site wells, generally limited to those containing significant measurable 
free product. As a result of these measures, an estimated total of 170,271 pounds of 
hydrocarbon mass was removed from subsurface soils and more than 436,270 
gallons of contaminated groundwater were recovered for treatment and discharged to 
the sanitary sewer. Including the initial corrective action efforts (e.g. vapor 
extraction/air-sparging) performed between February 2012 and January 2013, the 
cumulative hydrocarbon mass removed from beneath the facility and immediate 
vicinity to date has been estimated at nearly 178,950 pounds. Despite the substantial 
volume recovered during the most recent 20 months of operation (through December 
2014), remediation data collected just prior to shutdown indicated that soil and 
groundwater beneath the 6000 and 6020 Arlington Avenue parcels remained heavily-
impacted. A fixed-based vapor extraction unit was recently re-installed. The 
upgraded system utilizes the existing vapor extraction well network and piping 
manifold to perform vadose zone remediation of hydrocarbon-impacted soils beneath 
the 6020 Arlington Avenue property and adjacent 6000 Arlington Avenue parcel. To 
date, no comprehensive corrective action response for remediation of contaminated 
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groundwater has been proposed and counsel for Rapid Gas has suggested that any 
such effort be delayed/postponed indefinitely, pending its effort to remove free 
product from Site wells and cost-sharing/allocation of resources by the other 
Responsible Parties. 
 

f. The scope of corrective action measures employed (individually and jointly) to 
mitigate Site releases has proven to be piecemeal and significantly under-scaled 
when considered in relation to (1) the magnitude and extent of hydrocarbon 
contamination shown to be present, and (2) proximity of overlying commercial 
structures and nearby sensitive receptors, including the elementary school and 
private residences. Current conditions warrant a comprehensive remedial 
response, designed to mitigate the full expanse of Site contamination located 
beneath both service station footprints, as well as the adjacent streets, public right-of-
ways and surrounding properties. 
  
f.  

  
7. Water Quality Standards: The Site overlies the Arlington Groundwater Management 

Zone (801.26), which has been designated for beneficial uses that include: (1) Municipal 
and domestic supply (MUN), (2) Agricultural supply (AGR), (3) Industrial service supply 
(IND) and (4) Industrial process supply (PROC). 

  

The Santa Ana Regional Water Quality Control Board’s Water Quality Control Plan (Basin 
Plan) establishes water quality objectives (WQOs)3 for chemical constituents, to help 
ensure the protection of groundwater resources in accordance with designated beneficial 
uses. The Basin Plan further states, “All waters of the region shall be maintained free of 
substances in concentrations which are toxic, or that produce detrimental physiological 
responses in human, plant, animal or aquatic life.” The primary maximum contaminant 
levels (MCLs)4 established by the California Department of Health Services in Title 22 of 
the California Code of Regulations are considered protective of the most sensitive 
beneficial use (e.g. MUN). As a result of Site releases discussed herein, groundwater in 
the vicinity has been significantly impacted and impaired by petroleum hydrocarbon 
compounds, including but not limited to BTEX, as well as fuel oxygenates MtBE and TBA, 
at concentrations which are not consistent with the levels of water quality needed to 
support beneficial use designations established in the Basin Plan. 

 
a. In October 2014, a subset of the Site monitoring wells were gauged and sampled to 

determine current site conditions. Gasoline free product was reported in nineteen of 
the monitoring points, at thicknesses up to 2.07 feet. It should also be noted that 
wells located on the former E-Z Serve property, many of which historically 
contained the most significant amounts of product, could not be inspected due to 

                                                           
3
 "Water quality objectives" are defined in Water Code section 13050(h) as "the limits or levels of water quality constituents or 

characteristics which are established for the reasonable protection of beneficial uses of water or the prevention of nuisance 
within a specific area." 
4
 MCLs, maximum contaminant levels, are public health-protective drinking water standards to be met by public water 

systems.  MCLs take into account not only chemicals' health risks but also factors such as their delectability and treatability, as 
well as the costs of treatment.   Primary MCLs can be found in California Code of Regulations, Title 22, sections 64431 - 64444. 
Secondary MCLs address the taste, odor, or appearance of drinking water, and are found in California Code of Regulations, Title 
22, section 64449. 
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ongoing access issues. A review of current and historical plume monitoring data 
indicates that the commingled LPH gasoline plume extends as far north as Site 
wells MW-1R and MW-14, as far west as EZ-11, EZ-17 and EZ-18, to the east as 
far as MW-10 and downgradient of the site to the south and southeast as far as EZ-
6, EZ-9 and MW-17. The extent of the contamination to the west remains unknown.  
Based on data generated from peripheral Site wells, the extent of dissolved-phase 
hydrocarbon impacts encompasses an even larger area that extends in nearly all 
directions, but which has not yet been adequately delineated.  

 
b. The table below shows the maximum contaminant concentrations of the most 

prevalent petroleum hydrocarbon constituents reported in monitoring wells where 
LPH was not present and groundwater samples were collected and quantified for 
dissolved-phase hydrocarbon constituents during the October 2014 monitoring and 
sampling event, accompanied by WQOs for each of these respective chemicals. 

 

 
 
 

Constituent Maximum Concentration 
(µg/L) 

Water Quality Objectives 
(µg/L) 

TPH as gasoline (TPH-G) 137,000 51 

Benzene 7,800 12 

Toluene 21,000 403 

Ethyl benzene 8,300 303 

Xylenes 59,000 203 

Methyl Tertiary Butyl Ether (MtBE) 430 54 

Tertiary butyl alcohol (TBA) 4,100 125 

          1- USEPA Health Advisory      2- California Primary MCL    3- USEPA Secondary MCL     4- California Secondary MCL 
          5 - California State Notification Level and Response Level for Drinking Water. 

 
c. The above impacts to groundwater at, beneath, and emanating from the Site 

represent a significant impairment of groundwater resources and do not conform to 
the levels of water quality needed to support current and/or future uses of the 
groundwater resource, thereby creating a condition of pollution and nuisance in 
waters of the State, as defined by Water Code sections 13050(l) and (m). 

 
8. Potential Human Health Exposure Risk: Based on the magnitude and widespread 

distribution of soil and groundwater contamination and presence of gasoline free 
product/LPH present beneath the Site and off-Site contaminant migration of elevated 
dissolved-phase and LPH beneath adjacent residences and school property, the Site 
contamination may pose a human health risk to surface occupants of existing on-Site 
buildings, and adjacent or downgradient structures and residences overlying the Site 
plume, as a result of volatilization of contaminant vapors into the indoor air. 
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a. Several phases of soil gas testing have been performed to evaluate the potential 

human health exposure risk posed to occupants and patrons of the commercial 
shopping center situated over the former E-Z Serve footprint (6050 Arlington 
Property), and residences located east and west of Adams Avenue, at 8310 
Colorado Avenue and 4580 Adams Avenue, as well as 8293, 8294 and 8283 San 
Vicente Avenue. Vapor samples collected from 5-foot and 10-foot probes on the 
former E-Z Serve station exceeded the commercial California Human Health 
Screening Levels (CHHSL) of 0.28 μg/L, with benzene concentrations reported as 
high as 12.0 μg/L. Soil gas samples collected in Colorado Avenue revealed elevated 
benzene and ethyl benzene at the 20-foot depth, but were non-detect at shallower 
depth intervals. Vapor samples collected from probes fronting residences along San 
Vicente Avenue revealed very high benzene, ethyl benzene and/or naphthalene 
concentrations at the 10-foot, 15-foot and 20-foot depth intervals, which were 
generally accompanied by lower or non-detect hydrocarbon concentrations in the 
corresponding samples collected at 5 feet bgs. However, benzene and/or ethyl 
benzene were reported at levels above the residential CHHSLs of .085 μg/L and 1.10 
μg/L, in 5-foot samples collected at several locations. Benzene and ethyl benzene 
were reported at 0.56 μg/L and 5.38 μg/L in VP-8, fronting the 8283 San Vicente 
Avenue address. Additionally, benzene and ethyl benzene were detected at 
concentrations as high as 3.84 μg/L and 21.68 μg/L, respectively, in 5-foot soil gas 
samples collected from VP-9 and VP-10, located on the 8293 San Vicente Avenue 
residence. Subsequent soil gas testing performed at these locations along San 
Vicente Avenue resulted in conflicting data that showed low or non-detect levels in 
the shallow subsurface, which raised concerns about sample variability that 
prevented any definitive conclusions from being drawn regarding the actual threat to 
residents.  

 
b. Based on the above soil gas testing, Site contamination in unmitigated source areas 

associated with the former E-Z Serve station footprint may pose an imminent vapor 
intrusion risk to occupants of the overlying commercial businesses in the eastern 
portion of the shopping center property. Shallow soil vapor samples collected from 
three locations along San Vicente Avenue suggest that hydrocarbon vapors 
volatilizing upward from the heavily-impacted water table below cannot yet be ruled 
out as a potential human health exposure concern for residents overlying high 
dissolved-phase hydrocarbon and/or gasoline free product plumes. It should also be 
noted that no soil gas testing has been conducted to evaluate the potential human 
health exposure risk to the workers of the operating gasoline service station (Low 
Threat Cleanup Policy exemption) or the adjacent Lube & Tune repair facility. The 
contrasting data generated from soil vapor test performed to date represent an 
unacceptable uncertainty regarding the risk posed by Site contamination. As such, 
routine soil gas testing must be conducted to determine the long-term risk posed by 
Site contamination and ensure public safety. 

   
 

 

LEGAL AND REGULATORY AUTHORITY 

 
9. This Order conforms to and implements (1) policies and requirements of the Porter-

Cologne Water Quality Control Act (Division 7, commencing with Water Code section 
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13000), including sections 13267 and 13304; (2) applicable State regulations, including 
Title 23 (UST Regulations) of the California Code of Regulations and the Health and Safety 
Code section 25296.10; (32) applicable provisions of Statewide Water Quality Control 
Plans adopted by the State Water Resources Control Board (State Board) and the Water 
Q uality Control Plan, Santa Ana River Basin (Basin Plan) adopted by the Regional 
Board including beneficial uses, water quality objectives, and implementation plans; (43) 
State Board policies and regulations, including State Board Resolution No. 68-16 
(Statement of Policy with Respect to Maintaining High Quality of Waters in California), 
Resolution No. 88-63 (Sources of Drinking Water), and Resolution No. 92-49 (Policies 
and Procedures for Investigation and Cleanup and Abatement of Discharges under 
California Water Code Section 13304); and (54) relevant standards, criteria, and 
advisories adopted by other State and federal agencies. 

 
10. Basis for Cleanup and Abatement Order: Water Code section 13304 and Health and 

Safety Code section 25296.10 contain the cleanup and abatement authority that allows the 
Regional Board to require a person to clean up waste and/or abate the effects of the 
waste discharge if ordered by a Regional Board to do so, in the event of a discharge in 
violation of waste discharge requirements, or if a person has caused or permitted waste 
to be discharged or deposited where it is or probably will be discharged into the waters of 
the State, and creates or threatens to create a condition of pollution or nuisance. Based 
on the Ffindings above 1 through 8, the Responsible PartiesDischargers are subject to this 
Order because they have caused or permitted waste to be discharged or deposited where it 
has discharged to waters of the state and created a condition of pollution or nuisance. As 
such, the Regional Board is authorized to order RPMS; United and affiliate Rapid Gas; the 
J and R Wong Limited Family Partnership – II, LP; 6160 Arlington Ave., LLC; My Montecito 
Inc., SH and CF PropCo, to cleanup and abate the effects of the discharges pursuant to 
Water Code section 13304. Additional regulatory authority is granted pursuant to 
provisions of Health and Safety Code section 25296.10, which provides that each owner, 
operator, or other responsible party must take corrective action in response to an 
unauthorized release. 

 
11. Designation of Responsible Parties: Water Code section 13304 and California Code of 

Regulation, Title 23 (UST Regulations), section 2720, defines who may be considered a 
“responsible party” for purposes of establishing liability associated with the cleanup of 
contamination resulting from leaks from underground storage tanks and further stipulates 
that responsible parties must comply with all California Water Code provisions, as well as 
any other Orders issued by a Regional Water Quality Control Board, when an unauthorized 
release from an underground storage tank has occurred. 

 
12.11. Need and Basis for Requiring Technical Reports: Water Code section 13267 

provides that the Regional Board may require Responsible Partiesdischargers, past 
Responsible Partiesdischargers, or suspected Responsible Partiesdischargers to furnish 
those technical or monitoring reports as the Regional Board may specify, provided that 
the burden, including costs, of these reports, shall bear a reasonable relationship to the 
need for the reports and the benefits to be obtained from the reports. In requiring the 
reports, the Regional Board must provide the person with a written explanation with 
regard to the need for the reports, and identify the evidence that supports requiring that 
person to provide the reports. The technical reports required by this Order are needed to 
provide information to the Regional Board regarding (a) the nature and extent of 
unauthorized releases, (b) degree of pollution and nuisance caused to State waters, and (c) 
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the threat Site contamination may pose to members of the public who work or reside in 
structures overlying the contaminant plume. These reports will enable the Regional Board to 
determine the magnitude and distribution of contaminants on and in the vicinity of the Site, 
evaluate public safety, and ascertain what cleanup and abatement measures are required 
to bring the Site into compliance with applicable water quality objectives. Based on the 
nature and possible consequences of the discharges described in the Ffindings No. 1 
through 8 above, the burden of providing the required reports bears a reasonable 
relationship to the need for the reports and the benefits to be obtained from the reports. 

 

 Pursuant to California Code of Regulations, title 23, sections 3890-3895, responsible parties 
must submit electronic laboratory analytical data (i.e. soil, soil gas/vapor, or water chemical 
analyses) and locational data (i.e. longitude/latitude coordinates and surface elevation of 
site monitoring wells), and other data generated in conjunction with environmental cleanups, 
to the State Geotracker database. Additional information regarding requirements pertaining 
to the electronic submission of data can be found at http://geotracker.waterboards.ca.gov. 

 
13.12. Cost Recovery: Pursuant to California Water Code section 13304, the Regional 

Board is entitled to, and will seek reimbursement for, all reasonable costs actually 
incurred by the Regional Board to investigate unauthorized discharges of waste and 
oversee cleanup of such waste, abatement of the effects thereof, or other action 
required by this Order. 

 
14.13. State Board Policies: The State Board adopted Resolution No. 92-49, the 

Policies and Procedures for Investigation and Cleanup and Abatement of Discharges 
under Water Code Section 13304. This Resolution sets forth the policies and 
procedures to be used during an investigation or cleanup of a nuisance and requires 
that cleanup levels be consistent with State Board Resolution No. 68-16, the Statement 
of Policy with Respect to Maintaining High Quality of Waters in California. Resolution 
No. 92-49 and the Basin Plan establish the cleanup levels to be achieved. Resolution 
No. 92-49 requires the waste to be cleaned up to background, or if that is not 
reasonable, to an alternative level that is the most stringent level that is economically 
and technologically feasible in accordance with California Code of Regulations, Title 
23, section 2550.4. Any alternative cleanup level greater than background must (1) be 
consistent with the maximum benefit for the people of the state; (2) not unreasonably 
affect present and anticipated beneficial use of such water; and (3) not result in water 
quality less than that prescribed in the Basin Plan and applicable Water Quality Control 
Plans and Policies of the State Board. 

 
15.14. California Environmental Quality Act (CEQA) Compliance: The issuance of 

this Order is an enforcement action taken by a regulatory agency and is categorically 
exempt from the provisions of CEQA pursuant to section 15321(a)(2), Chapter 3, Title 
14 of the California Code of Regulations. Implementation of the required testing, 
assessment, monitoring and corrective action activities outlined by this Order are 
considered to be minor actions performed to prevent, minimize, stabilize, mitigate, or 
eliminate the release or threat of release of hazardous wastes and substances, and 
therefore generally be exempt pursuant to California Code of Regulations, Title 14, section 
15330. Nevertheless, the exact scope of activities required by this Order has not yet been 
fully determined and implementation of the corrective action efforts may ultimately result in 
significant physical impacts that require evaluation under CEQA. If the Regional Board 
determines that implementation of any plan required by this Cleanup and Abatement 

http://geotracker.waterboards.ca.gov/
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Order will have a significant effect on the environment, the Regional Board will conduct 
the necessary and appropriate environmental review prior to the Executive Officer’s 
approval of the applicable plan. 
 
The Responsible PartyDischargers will bear the costs, including the Regional Board’s costs, 
of determining whether implementation of any plan required by this Cleanup and Abatement 
Order will have a significant effect on the environment and, if so, in preparing and handling 
any documents necessary for environmental review.  If necessary, the Responsible 
PartyDischargers and a consultant acceptable to the Regional Board shall enter into a 
memorandum of understanding with the Regional Board regarding such costs prior to 
undertaking any environmental review. 

 
16.1. Qualified Professionals: In accordance with California Business and Professions 

Code sections 6735, 7835, and 7835.1, all site investigations and corrective action 
activities required by this Order shall be performed by qualified professionals, that are 
licensed where applicable, and competent and proficient in the fields pertinent to the 
activities performed; and technical reports containing engineering and geologic 
evaluations and judgments, shall be prepared by, or under the direction of a registered 
professional engineer or geologist. 

 
17. For purposes of this order, the Responsible PartiesDischargers, or their authorized 

representative must certify under penalty of law, that they have examined and are familiar 
with the reports and, to the best of their knowledge, believe them to be true, complete and 
accurate. To this end, the following signed certification shall be included with all reports 
submitted pursuant to this Order: 

 
I certify under penalty of perjury under the laws of the State of California that this document and 

all attachments were prepared under my direction or supervision in accordance with a system 

designed to assure that qualified personnel properly gather and evaluate the information 

submitted. Based on my inquiry of the person or persons who manage the system, or those 

persons directly responsible for gathering the information, the information submitted is, to the 

best of my knowledge and belief, true, accurate, and complete. I am aware that there are 

significant penalties for submitting false information, including the possibility of fine and 

imprisonment for knowing violations. 

 

REQUIRED ACTIONS 

 

IT IS HEREBY ORDERED that, pursuant to Water Code sections 13267 and 13304 and Health 
and Safety Code section 25296.10, RPMS; United; Rapid Gas; the J and R Wong 
Family Limited Partnership – II, LP; 6160 Arlington Ave., LLC; My Montecito Inc., SH 
and CF PropCo shall comply with the following Directivescleanup and abate the Site in 
accordance with the scope and schedule set forth below.: 

 
1. Site Access: Within 30 days of adoption of this Order, the Responsible 

PartiesDischargers identified herein shall agree to reasonable terms for Site access by the 
other Responsible PartiesDischargers or their authorized representatives, to any parcels or 
properties affected by Site contamination that are under their control, as necessary to 
conduct investigations and cleanup activities required by this Order. Additionally, the 
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Responsible PartiesDischargers shall continue to permit Site entry to their properties as 
needed to allow for unimpeded implementation of actions required by this Order, until such 
property access is no longer deemed necessary or warranted by the Executive Officer. 
 

2. Defining Contaminant Plume: Submit a work plan and proposed schedule, within 90 days 
of adoption of this Order, for conducting groundwater investigations to fully delineate the 
lateral and vertical boundaries of the groundwater contaminant plume. The work plan shall 
be subject to the approval of the Executive Officer. After approval of the work plan, conduct 
all field work necessary to define the extent of the groundwater contaminant plume, as 
directed by the Executive Officer, until the extent of the plume is fully delineated. 

  
3. Remedial Action Plan: Based upon the results of item 2 above, the Responsible 

PartiesDischargers shall prepare and submit a comprehensive remedial action plan (RAP), 
with a proposed time schedule, that is sufficiently-scaled in scope to abate the expanse of 
Site contamination attributed to both UST system releases, and meets basic project 
objectives to mitigate source-area soil and groundwater contamination beneath the 
respective Site parcels and remediate the commingled groundwater plume consisting of 
both LPH and dissolved-phase impacts, such that further off-site and downgradient 
migration of contaminants by groundwater transport is prevented. Upon Regional Board 
approval of the RAP, the Responsible PartiesDischargers shall implement the 
comprehensive RAP in accordance with the time schedule approved by the Executive 
Officer. 

 
4. Quarterly Groundwater Monitoring and Reporting: PUpon adoption of this Order, 

perform ongoing quarterly groundwater monitoring and sampling necessary to characterize 
site conditions and gauge the effectiveness of the corrective action measures with respect 
to both reduction of contaminant concentrations and plume containment. These activities 
shall initially include, but are not limited to, conducting monthly groundwater gauging and 
measuring of free product thicknesses in all Site wells, as wells as semi-annual sampling 
and analysis of the dissolved-phase plume constituents in existing Site monitoring wells, but 
may in the future be conducted in accordance with a modified scope and schedule, if 
approved in writing by the Executive Officer. 
 
For the following quarterly groundwater monitoring periods, submit the monitoring reports by 
the specified due date: 
 

Groundwater Monitoring Period Report Due Date 

January to March April 15 

April to June July 15 

July to September October 15 

October to December January 15 

 
5. Soil Gas Testing: Within 30 days of adoption of this Order, submit a proposed scope 

and schedule for routine soil gas testing of existing vapor probes to provide an updateable 
survey of subsurface conditions over time and generate the necessary analytical data 
required to quantify the human health exposure risk posed by Site contaminants and 
evaluate the vapor intrusion threat to occupants of numerous residential and commercial 
structures overlying the Site contamination. In this proposal, include any new vapor probes 
you expect to install, when you expect to install them, and their location relative to the Site. 
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Upon receiving approval from the Executive Officer, the program of routine soil gas testing 
shall be initiated within 60 days, and continuously implemented in accordance with the 
established schedule, until such time as the Site contamination has been demonstrated to be 
adequately mitigated to the degree that further testing is no longer deemed necessary or 
warranted, as determined by the Executive Officer. 

 
6. Quarterly Progress Reports: C Upon adoption of this Order, conduct the necessary 

ongoing remediation activities as described above and approved by the Executive Officer, 
and submit quarterly progress reports to the Executive Officer, regarding the Site 
remediation activities, groundwater plume monitoring data and soil gas test results 
generated in conjunction with items 2 through 5 (above) generated during the reporting 
period. The quarterly progress reports must include a detailed discussion regarding all 
testing and data collected during the period, and the relative effectiveness of the 
remediation efforts, along with recommendations for any additional assessment or testing 
needed to characterize or delineate Site contamination. 

 
7. If Revised RAP is Necessary: In the event that the corrective action efforts are determined 

by the Executive Officer to be inadequate, the Responsible PartiesDischargers shall submit a 
revised RAP within 60 days of being notified of such a determination, to propose a revised 
corrective action strategy capable of achieving the remedial objectives for remediation of 
contaminated soil, groundwater and/or abatement of soil vapor emissions for protection of 
human health, as set forth by the Executive Officer. Upon approval, the revised RAP shall be 
implemented in accordance with deadlines set forth by the Executive Officer. 
  

8. Qualified Professionals: In accordance with California Business and Professions Code 
sections 6735, 7835, and 7835.1, all site investigations and corrective action activities 
required by this Order shall be performed by qualified professionals, that are licensed 
where applicable, and competent and proficient in the fields pertinent to the activities 
performed; and technical reports containing engineering and geologic evaluations and 
judgments, shall be prepared by, or under the direction of a registered professional 
engineer or geologist. 

  
  

9. For purposes of this order, the Dischargers, or their authorized representative must certify 
under penalty of law, that they have examined and are familiar with the reports and, to the 
best of their knowledge, believe them to be true, complete and accurate. To this end, the 
following signed certification shall be included with all reports submitted pursuant to this 
Order: 

 
I certify under penalty of perjury under the laws of the State of California that this document and 

all attachments were prepared under my direction or supervision in accordance with a system 

designed to assure that qualified personnel properly gather and evaluate the information 

submitted. Based on my inquiry of the person or persons who manage the system, or those 

persons directly responsible for gathering the information, the information submitted is, to the 

best of my knowledge and belief, true, accurate, and complete. I am aware that there are 

significant penalties for submitting false information, including the possibility of fine and 

imprisonment for knowing violations. 

7.  
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9. All references to the Executive Officer in this Order shall include his/her delegate. 

 
10. Failure to comply with requirements of this Order may subject the Responsible Parties to 

further enforcement action, including but not limited to: imposition of administrative civil 
liability, pursuant to Water Code sections 13268 and 13350, in an amount not to exceed 
$1,000 and $5,000, respectively, for each day in which the violation occurs under Water 
Code sections 13304 or 13350, or the Regional Board may refer the matter to the 
Attorney General for injunctive relief or civil or criminal liability. 

 
11. Any person affected by this action of the Regional Board may petition the State Board to 

review the action in accordance with section 13320 of the Water Code and California 
Code of Regulations, Title 23, section 2050.  The petition must be received by the State 
Board,  Office of Chief Counsel, (P.O. Box 100, Sacramento, California 95812), within 30 
days of the date of this Order.  Copies of the law and regulations applicable to filing 
petitions will be provided upon request. 

 

I, Kurt V. Berchtold, Executive Officer, do hereby certify that the foregoing is a full, true, and correct 

copy of an order adopted by the California Regional Water Quality Control Board, Santa Ana 

Region, on December 11, 2015June 10, 2016. 
 
 
 
 
 

Kurt V. Berchtold 

Executive Officer 
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I. INTRODUCTION 

 

Potentially Responsible Parties Rapid Gas, Inc., United El Segundo, Inc. and CF United PropCo 

LLC submit the following legal and technical analysis in opposition to Draft Cleanup and 

Abatement Order No. R8-2015-0038 proposed by the Prosecution Team for issuance by the 

Regional Water Quality Control Board - Santa Ana Region (“Regional Board”). 

 

At issue is whether seven parties should be made jointly and severally responsible for releases of 

gasoline at two separate sites.  First, gasoline was released from an underground storage tank 

system at an ARCO-branded retail motor fuel facility formerly located on the southwest corner of 

Arlington Avenue and Adams Street at 6050 Arlington Avenue (“6050 Site”).  Gasoline was also 

released from an underground storage tank system at a 76-branded retail motor fuel facility 

currently located on the southeast corner of Arlington Avenue and Adams Street at 6020 

Arlington Avenue (“6020 Site”).  Second, there are two groupings of parties potentially 

responsible for contamination caused by the releases at the 6050 Site and the 6020 Site.  With 

regard to the 6050 Site, the potentially responsible parties are: (a) former operator Restructure 

Petroleum Marketing Services of California, Inc.; (b) current landowner My Montecito Inc SH; 

(c) former landowner 6160 Arlington Ave., LLC; and (d) former landowner J. and R. Wong 

Family Limited Partnership – II L.P. (collectively, the “6050 RPs”).  With regard to the 6020 

Site, the potentially responsible parties are: (a) former operator Rapid Gas, Inc.; (b) former 

landowner United El Segundo, Inc.; and (c) current landowner CF United PropCo LLC 

(collectively, the “6020 RPs”). 

 

The 6020 RPs make four contentions.  First, it is inappropriate to issue a cleanup and abatement 

order against the 6020 RPs when for more than fifteen years Rapid Gas, Inc. has complied with 

Regional Board directives.  Second, it is inappropriate to impose joint and several liability 

against the 6050 RPs and the 6020 RPs when the petroleum hydrocarbon plume resulting from 

gasoline releases at the 6050 Site and 6020 Site are reasonably susceptible of division.  Third, 

issuance of Cleanup and Abatement Order No. R8-2015-0038 to the 6050 RPs and the 6020 RPs 

collectively without any division of responsibility is counterproductive and will not accomplish 

the goal of cleanup.  Fourth, if the Regional Board decides to issue Cleanup and Abatement 

Order No. R8-2015-0035, CF United PropCo should be made secondarily responsible for the 

6020 Site. 

 

II. CORRECTIVE ACTION COMPLIANCE 

 

 a. Assessment of Petroleum Constituents in Soil and Groundwater 

 

Rapid Gas, Inc. has consistently performed corrective action to assess the release of gasoline 

from underground storage tanks (“USTs”) operated at the 6020 Site prior to November 2002 as 

required by the Regional Board.  

 

Regional Board staff initially requested a workplan for site assessment by letter dated April 17, 

1998.  Atlas Environmental Engineering, Inc. (“Atlas”) submitted a Work Plan for Preliminary 

Site Investigation dated June 5, 1998.  The Regional Board approved the Work Plan by letter 
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dated July 14, 1998.  A preliminary assessment was performed in October 1998.  Monitoring 

wells MW-1, MW-2 and MW-3 were installed on the 6020 Site. 1  

 

The Regional Board requested additional site assessment by letter dated March 1, 1999.  Atlas 

prepared a Workplan for Additional Site Investigation dated March 30, 1999.   The Regional 

Board approved the Workplan by letters dated July 20, 1999 and August 17, 1999.  A soil and 

groundwater investigation was performed in December 1999.   Monitoring well MW-4 was 

installed off-site north of Arlington Avenue on the southeast corner of Arlington Avenue and 

Urban Street.  MW-7 was installed on the 6050 Site and MW-6 and MW-8 were installed at 6000 

Arlington Avenue. 2 

 

Atlas installed three groundwater monitoring wells on December 5, 2001 and March 1, 2002.  

MW-5 was installed in Morningside Drive north of Arlington Avenue and east of a Shell-

branded retail motor fuel facility formerly located at 5995 Arlington Avenue.  Monitoring well 

MW-9 was installed on the northeast corner of 6000 Arlington Avenue.  MW-10 was installed 

southeast of the 6020 Site in San Vicente Avenue. 3  

 

Atlas installed two groundwater monitoring wells on October 2, 2002.  Monitoring well MW-11 

was installed southeast of the 6020 Site in Brunswick Avenue.  MW-12 was installed east of the 

6020 Site in Arlington Avenue. 4   

 

The USTs at the 6020 Site were removed in November 2002.  Soil samples were collected from 

the UST excavation and beneath the dispenser islands. 5  

 

Additional assessment was performed by The Source Group, Inc. (“SGI”) on behalf of Rapid 

Gas, Inc. in September and October 2004.  Monitoring well MW-3 was abandoned because it 

was dry and MW-3A was installed.  Thirteen dual-nested recovery wells (RW-1 through RW-13) 

and thirteen air sparge wells (AS-1 through AS-13) were installed at the 6020 Site and 6000 

Arlington Avenue. 6   

 

Additional assessment was performed by SGI in November 2005.  Four groundwater monitoring 

wells were installed.  Monitoring wells MW-13 and MW-14 were installed north of the 6050 Site 

in Arlington Avenue.  Monitoring wells MW-15 and MW-16 were installed in Adams Street.  7  

 

Regional Board staff required additional assessment by letters dated March 17, 2006 and June 

29, 2006.  SGI installed four groundwater monitoring wells in September 2006.  Monitoring well 

MW-17 was installed in San Vicente Avenue east of Adams Street.  Monitoring well MW-18 

was installed in San Vicente Avenue east of MW-17.  Monitoring wells MW-19 and MW-20 

were installed at 6000 Arlington Avenue. 8  

                                                 
1 See Prosecution Team Exhibit 18. 

2 See Prosecution Team Exhibit 19. 

3 See Prosecution Team Exhibit 22. 

4 See Prosecution Team Exhibit 23. 

5 See Prosecution Team Exhibit 3. 

6 See Prosecution Team Exhibit 24. 

7 See Prosecution Team Exhibit 25. 

8 See Prosecution Team Exhibit 26. 
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SGI performed a subsurface investigation at 5995 Arlington Avenue in March 2008.  Eight 

borings were drilled and soil and groundwater samples were collected.  SGI concluded that a 

gasoline release had occurred at the former Shell station impacting groundwater in MW-5. 9 

 

SGI issued a Well Replacement Work Plan dated May 5, 2008.  Work was performed on August 

20, 2008.  SGI installed RW-1A and RW-3R.  SGI issued a Remediation Well Replacement 

Report dated September 23, 2008. 

 

The State Water Resources Control Board adopted Resolution No. 2009-0042 on May 19, 2009.  

Resolution No. 2009-0042 established a policy favoring semi-annual groundwater monitoring.  

Notwithstanding Resolution No. 2009-0042, the Regional Board required quarterly groundwater 

monitoring by letter dated July 30, 2009.   

 

GeoEnviro Services, Inc. (“GESI”) was engaged as a joint consultant for Rapid Gas, Inc. and 

Restructure Petroleum Marketing Services of California pursuant to a Commingled Plume 

Application in or about 2009.   

 

GESI performed additional site investigation activities in March 2012, including, but not limited 

to, installation of one groundwater monitoring well (MW-21) in San Vicente Avenue.  GESI also 

contacted the City of Riverside Public Utilities Department in November 2011, to determine 

whether groundwater wells utilized for water production are located nearby the 6050 Site and the 

6020 Site.  According to Thomas Corrigan of the Riverside Public Utilities Department, there are 

no active groundwater production wells located within a 1-map radius of the 6050 Site and the 

6020 Site.  There are four inactive production wells located approximately 1-mile southwest of 

the 6050 Site identified as Army 1 and 3 and Iselin 1 and 2.  According to City records, no 

groundwater production has occurred from these wells since at least 1983, and there are no plans 

to utilize these wells in the future. 10  

 

GESI performed additional site investigation activities in August 2012, including, but not limited 

to, installation of one groundwater monitoring well (MW-22) in Brunswick Avenue. 11 

 

GESI performed additional site investigation activities in January 2014, including, but not 

limited to, installation of one groundwater monitoring well (MW-23) in the northeast portion of 

6000 Arlington Blvd. 12 

 

The 6020 RPs contend that the extents of soil and groundwater from the release(s) at the 6020 

Site have been fully assessed.  Groundwater monitoring was conducted in June 2015. 13  It is 

noteworthy that although LPH continues to be present at the 6020 Site, the highest concentrations 

of benzene and MTBE in wells outside the former source areas that do not contain LPH were 350 

µg/L and 11µg/L, respectively.  Note also the affected groundwater is not currently being used as 

                                                 
9 See Prosecution Team Exhibit 28. 

10 See Prosecution Team Exhibit 56 (Appendix B) 

11 See Prosecution Team Exhibit 57 

12 See Prosecution Team Exhibit 58 

13 See 6020 RPs Exhibit 5. 
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a source of drinking water. 

 

 b. Remediation Performed at the 6020 Site  

 

Following UST and dispenser removal in November and December 2002, limited excavation of 

petroleum hydrocarbon impacted soil in areas at the northwest side of the former UST complex 

and fuel dispenser islands was conducted.  The complete removal of the petroleum hydrocarbon 

impacted soil in the area of the former UST complex could not be accomplished due to the 

increased TPHg concentrations detected with depth.  However, the complete removal of the 

petroleum hydrocarbon impacted soil beneath both fuel dispenser island areas was successful. 

The excavation extended to depths of approximately 7 to 10 feet below ground surface (bgs).  A 

total of approximately 1,100 tons of petroleum hydrocarbon impacted soil was excavated and 

transported off-site for disposal. 14 

 

In July 2005, SGI commenced operation of a soil vapor extraction (SVE) system equipped with a 

thermal/catalytic oxidizer for SVE treatment.  The SVE system operated in thermal mode until it 

was switched to catalytic mode in October 2006.  In August 2008, the Thermal/Catalytic oxidizer 

was replaced with a granular activated carbon (GAC) SVE system.  SGI operated the SVE/GAC 

system through March 18, 2009, when the system was turned off.  The SVE system reportedly 

operated for 17,797 hours and removed approximately 21,766 pounds of hydrocarbon mass. 15 

 

ATLAS re-started the SVE/GAC system on May 9, 2009, and operated the system through the 

end of the third quarter of 2011.  A total of approximately 44,610 pounds of volatile petroleum 

hydrocarbons was estimated to have been removed by the soil vapor extraction remediation 

conducted at the 6020 Site.16 

 

Air sparging and high concentration oxygen injection using ISOC technology was conducted 

periodically between July 2005 and the third quarter of 2011 by Atlas and SGI. 17  It is unknown 

whether air sparging caused lateral disbursement of hydrocarbons in groundwater. 

 

On February 6, 2012, GESI re-started the SVE/GAC system. 18  GESI continued operation of the 

SVE/GAC system through January 31, 2013, when the SVE/GAC system was turned off.  A total 

of approximately 14,068 pounds of volatile petroleum hydrocarbons was estimated by GESI to 

have been removed by the SVE/GAC system between February 6, 2012 and January 31, 2013. 19 

 

On May 9, 2013, CalClean, Inc., under subcontract to GESI, started a high vacuum dual-phase 

extraction (HVDPE) system equipped with a 20 horsepower (HP) liquid ring pump (LRP) and 

downhole drop tubes/stingers in individual extraction wells to allow for simultaneous extraction 

of soil vapor and groundwater from extraction wells.  The HVDPE system initially only extracted 

soil vapor from extraction wells through July 15, 2013.  Following receipt of a sewer discharge 

                                                 
14 See Prosecution Team Exhibit 3. 

15 See 6020 RPs Exhibit 6. 

16 See Prosecution Team Exhibits 33 & 62. 

17 See Prosecution Team Exhibit 30. 

18 See Prosecution Team Exhibit 33. 

19 See Prosecution Team Exhibits 64 and 67. 
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permit on July 15, 2013, the HVDPE system started extracting soil vapor and groundwater.  The 

20 HP LRP failed between September 12 and 19, 2013, and was subsequently replaced with a 25-

HP LRP.  The HVDPE system was re-started with the new LRP on October 29, 2013, and was 

operated through December 30, 2014 when HVDPE remediation was terminated.  GESI reported 

that approximately 120,271 pounds of petroleum hydrocarbons were removed.  Additionally, 

GESI reported that a total of 436,270 gallons of groundwater was extracted by the HVDPE 

system between July 15, 2013 and December 30, 2014. 20 

 

Liquid phase hydrocarbon (“LPH”) monitoring and removal by manual bailing was historically 

conducted periodically by Atlas and SGI between 2005 and 2009.  Approximately weekly LPH 

monitoring and removal using manual bailing techniques was performed by GESI between 

approximately 2010 and 2014.  LPH removal in off-site wells in Adams Street using a vacuum 

truck was performed by GESI approximately monthly between July 2012 and July 2014. 21 

 

FREY Environmental, Inc. (“FREY”) was engaged by Rapid Gas, Inc. to perform environmental 

corrective action in late 2014.  FREY initiated approximately weekly LPH monitoring and 

removal activities using a combination of manual bailing and passive free product skimmers in 

on-site wells and off-site well MW-17 in January 2015.  Automatic skimmers were installed in 

selected on-site wells by FREY in March 2015.  FREY additionally initiated approximately 

monthly LPH monitoring and removal activities for off-site wells located in Adams Street on 

May 2, 2015, as an accommodation to the Regional Board and with the understanding that Rapid 

Gas, Inc. believes the source of LPH in monitoring wells in Adams Street is the 6050 Site.  

 

A replacement vapor extraction system (VES) was installed by FREY and connected to wells on 

the 6020 Site and 6000 Arlington Avenue.  Operation of the VES commenced on August 6, 2015 

and has continuously operated during the past three months.  22 

 

 c. Meetings with Regional Board Staff 

 

Counsel and consultants representing Rapid Gas, Inc. and United El Segundo, Inc. have attended 

countless meetings with Regional Board staff at the offices of the Regional Board in Riverside to 

discuss necessary and appropriate corrective action.  The 6020 RPs believe that Regional Board 

staff and the 6020 RPs were working cooperatively until funding from the UST Cleanup Fund 

was exhausted and certain of the 6050 RPs stopped attending meetings and declined to provide 

funding for corrective action. 23  

 

 d. Commingled Plume Account Claim 

 

CalClean Inc., the supplier and operator of dual phase vapor extraction equipment, issued a letter 

                                                 
20 See Prosecution Team Exhibits 59 and 66. 

21 See Prosecution Team Exhibits 59 & 67. 

22 See 6020 RPs Exhibit 6. 

23 More specifically, counsel for former landowner J. and R. Wong Family Limited Partnership – II L.P. has been a 

regular attendee at Regional Board meetings. A representative of former landowner 6160 Arlington Ave., LLC was 

also a regular attendee until Regional Board staff expressed an intention to issue a cleanup and abatement order. 

Current landowner My Montecito Inc SH has been consistent in its refusal to attend meetings or allow access to the 

6050 Site for assessment or remediation activities. 
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to Restructure Petroleum Marketing Services of California, Inc. and Rapid Gas, Inc. dated 

December 19, 2014, indicating that it intended to terminate remediation services effective 

December 31, 2014. 24  GESI issued a letter indicating that it intended to terminate its services 

on December 19, 2014. 25 The remediation equipment was removed by CalClean Inc. on 

December 30, 2014.  GESI issued a Site Remediation Progress Report on January 15, 2015. 26 

 

 e. Project Transition Following Exhaustion of Commingled Plume Account 

Funding 

 

In January 2015, Regional Board staff and counsel for the 6020 RPs exchanged email about the 

project status.   By email sent on January 5, 2015, counsel for the 6020 RPs informed Regional 

Board staff that Rapid Gas, Inc. had retained FREY for performance of corrective action to 

address the release at the 6020 Site. 

 

Counsel for the 6020 RPs and FREY met with Regional Board staff to discuss the project 

transition on January 22, 2015.  FREY issued an email summarizing the meeting on January 23, 

2015. 

 

FREY issued an email to the Regional Board staff discussing ongoing corrective action on March 

3, 2015 and March 16, 2015.  Representatives of the 6020 RPs met with Regional Board staff on 

March 17, 2015.  FREY issued an email summarizing the meeting on March 24, 2015. 

 

FREY issued an email to the Regional Board staff discussing ongoing corrective action on April 

20, 2015.  Representatives of 6020 RPs met with Regional Board staff on April 21, 2015.  FREY 

issued an email summarizing the meeting on April 24, 2015. 

 

FREY issued an email to the Regional Board staff discussing ongoing corrective action on May 

7, 2015 and June 3, 2015.  Regional Board staff indicated that a monthly meeting would not be 

necessary by email sent on June 8, 2015.  Counsel for the 6020 RPs sent an email to the Regional 

Board on June 11, 2015.  A conference call with Regional Board staff, counsel for the 6020 RPs 

and FREY was held on June 17, 2015. 

 

III. APPORTIONMENT OF RESPONSIBILITY 

 

 a. Applicable Legal Standard 

  

There is no legal basis to compel current and former owners and operators of the 6020 Site to 

perform corrective action to address release(s) of gasoline at the 6050 Site.  Imposition of joint 

and several liability is appropriate only where there is an indivisible harm. 

 

 

 

 

                                                 
24 See 6020 RPs Exhibit 3. 

25 See 6020 RPs Exhibit 4. 

26 See Prosecution Team Exhibit 59. 
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Water Code § 13304(a) provides that: 

 

Any person … who has caused or permitted … any waste to be 

discharged or deposited where it is, or probably will be, discharged 

into the waters of the state and creates, or threatens to create, a 

condition of pollution or nuisance, shall upon order of the Regional 

Board, clean up the waste or abate the effects of the waste, or, in 

the case of threatened pollution or nuisance, take other necessary 

remedial action, including, but not limited to, overseeing cleanup 

and abatement efforts. 

  

A plain reading of Water Code § 13304 leads to the conclusion that the Regional Board does not 

have authority to compel the 6020 RPs to cleanup or abate the effects of pollution that the 6020 

RPs did not cause or permit at and emanating from the 6050 Site.   

 

The Prosecution Team cites two authorities for its position that all liability under Water Code § 

13304 is “joint and several.”   

 

The first authority cited by the Prosecution Team ( In the Matter of Union Oil Company of 

California, Order No. WQ-90-2) involved a hydrocarbon plume emanating from 235 Market 

Street in San Diego.  The Regional Water Quality Control Board – San Diego Region issued 

Cleanup and Abatement Order No. 89-51 to Union Oil Company of California (“Union Oil”) as a 

former lessee and Golden West Hotel as the current owner of land upon which a release from 

USTs occurred causing groundwater contamination.  The State Board dismissed without 

prejudice a petition for review filed by Union Oil and remanded Cleanup and Abatement Order 

No. 89-51 to the Regional Board for further fact finding given the number of potential sources of 

groundwater contamination.  The State Board encouraged the Regional Board to issue one or 

several orders with coordinated tasks and time schedules to all persons it found legally liable.  

The State Board indicated that while it considers all dischargers jointly and severally liable for 

discharge of waste, the Regional Board should consider either a consolidated order or 

coordinated order to clearly define work to be done in a coordinated fashion.  The State Board in 

footnote 6 indicated: “There may, of course, be tasks which are appropriately required only by 

the dischargers to an individual site.  An example would be cleanup of contaminated soil below 

the site.” 

 

The second authority cited by the Prosecution Team is a Memorandum from the Office of Chief 

Counsel of the State Board to the Executive Director of the State Board dated December 7, 2005. 

The Memorandum cites In the Matter of Union Oil Company of California, Order No. WQ-90-2 

for the proposition that a landowner and operator of a dry cleaning facility are jointly and 

severally liable for a release of tetrachloroethene (“PCE”) from the site.  The Memorandum is 

inapplicable to the issue of whether an owner or operator of USTs at one site is liable for 

contamination caused by dischargers at another site. 

 

Water Code § 13304 does not contain any provision for joint and several liability.  Moreover, the 

concept of apportionment of responsibility is expressly recognized in Health and Safety Code § 

25363(a) which states: 
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Except as provided in subdivision (f), any party found liable for 

costs or expenditures recoverable under this chapter who 

establishes by a preponderance of the evidence that only a portion 

of those costs or expenditures are attributable to that party’s action, 

shall be required to pay only for that portion. 

 

The Hazardous Substance Account Act was, of course, modeled after the federal Comprehensive 

Environmental Response, Compensation and Liability Act (CERCLA).  The United States 

Supreme Court addressed the issue of joint and several liability under CERCLA for 

contamination at a site in Arvin, California in Burlington Northern & Santa Fe Railway 

Company v. United States, 556 U.S. 599, 613-15, 619 (2009).  The Court held that imposition of 

joint and several liability is inappropriate, even where the harm created by contamination is 

singular, when a reasonable basis for apportionment exists.   

 

 b. Joint and Several Liability is Inappropriate Here Because the Petroleum 

Hydrocarbons Emanating from the 6050 Site and 6020 Site are Reasonably Susceptible to 

Division. 

 

  i. Releases Occurred at Two Separate Sites 

 

It is undeniable that two separate releases occurred in this case.  First, gasoline was released 

during the course of operating a retail motor fuel facility at the 6050 Site and possibly since then. 

 Second, gasoline was released during the course of operating a retail motor fuel facility at the 

6020 Site.  While proximate to each other, the two sites are on separate corners of an intersection 

separated by Adams Street. 

 

  ii. Responsibility for Soil Contamination is Reasonably Susceptible to   

      Apportionment 

 

It is indisputable that soil contamination exists on both the 6050 Site and the 6020 Site.  The soil 

contamination is separate and distinct.  Joint and several liability for all soil contamination is 

inappropriate.  It is illogical to make the 6020 RPs responsible for soil contamination at the 6050 

Site and make the 6050 RPs responsible for soil contamination at the the 6020 Site when the 

vertical and lateral extent of the soil contamination is spatially separable.  The 6050 RPs are 

liable for cleanup of soil contamination at the 6050 Site and the 6020 RPs are liable for cleanup 

of soil contamination at the 6020 Site. 

 

  iii. Responsibility for On-Site Groundwater Contamination is Reasonably  

        Susceptible to Apportionment 

 

It is indisputable that groundwater contamination exists beneath both the 6050 Site and beneath 

the 6020 Site.  It is illogical to make all seven parties jointly liable for groundwater 

contamination beneath the 6050 Site and the 6020 Site when the groundwater contamination 

beneath each site is spatially separable.  The 6050 RPs are liable for cleanup of groundwater 

contamination beneath the 6050 Site and the 6020 RPs are liable for cleanup of groundwater 



 

Kurt V. Berchtold 

June 4, 2016 
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EAR ACCOUNT PROGRAM 

 

 In 2015, Rapid Gas and United asked Regional Board staff to consider 

nominating 6160 Arlington Avenue for the Emergency, Abandoned & Recalcitrant 

(EAR) Account Program administered by the State Water Resources Control Board, 

Underground Storage Tank Cleanup Fund.  Regional Board staff declined to make the 

nomination. 

 

 The EAR Account receives a $5 million appropriation annually.  Rapid Gas and 

United believe that 6160 Arlington Avenue would qualify as a recalcitrant site.  It 

appears there are only three sites within Region 8 that are receiving funding from the 

EAR Account.  Rapid Gas, United and CF United PropCo LLC respectfully request that 

the Regional Board direct Regional Board staff to evaluate 6160 Arlington Avenue for 

nomination to the EAR Account. 

 

       Very truly yours, 

 

        /s/ 

 

       Mark B. Gilmartin 

MBG: kk 

 

 

cc: David Boyers, Esq., Assistant Chief Counsel  

 David Rice, Esq., Senior Staff Counsel 

 Kailyn Ellison, Esq., Office of Enforcement 

 Hope Smythe, Division Chief 

 Ken Williams, Underground Storage Tank Section Chief 

 Valerie Jahn-Bull, Environmental Scientist 

 Danielle Sakai, Esq., J. and R. Wong Family Limited Partnership – II, L.P. 

 Sean M. Sherlock, Esq., 6160 Arlington Ave., LLC 

 Mahmood Yoonessi, My Montecito Inc SH 

 Jeannie Newman, Restructure Petroleum Marketing Services of California, Inc. 

 Noel Shenoi, Restructure Petroleum Marketing Services of California, Inc. 

   




